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“#NACTMENTS PERMITTING A STATE TO 
BE SUED. 














In Washington there is a constitutional 
provision that “The legislature shall direct 
by law in what manner and in what courts 
suits may be brought against the state” and 
a statute that “Any person or corporation 
having any claim against the State of 
Washington shall have the right to begin an 
action against the state in the Superior 
Court of Thurston County.” 

The Supreme Court of that state said 
there was not thereby created any cause of 
action which would not exist independently 
of the constitution and the statute there- 
under, but the legislature was merely direct- 
ed to provide “a remedy for causes of ac- 
tion recognized at common law or created 
by statute.” 

From this is easily deduced the conclu- 
sion that there is no cause of action which 
can be sued for by authority of that con- 
stitution for the misfeasances and wrongs 
of an officer employed .in the public ser- 
vice. 

Thus far the court seems to stand upon 
ground, for it may scarcely be 
thought that any state would be embar- 
rassing its governmental activity, discretion 
the fair exercise of which is presumed 
conclusively for the benefit of its subjects. 
Especially would this seem true when there 
is an accepted principle of law that its mu- 
nicipal corporations would not be held 
liable for such wrongs. 

But is it true that it does not place it- 
self on the same plane, as to suability, as are 
its local governmental subdivisions, when 
by a provision, general in its language, it 
permits itself to be sued in its own courts? 
The Washington court thought it did not. 

This kind of legislation is coming more 
or less into vogue and the purpose aimed 
at thereby should assist its interpretation. 
It occurs to us, generally speaking, that it is 


solid 


not proper to judge its import by reference’ 


to “causes of action recognized at common 





law as against a sovereign.” Sovereignty 
in this country and the sovereignty that ex- 
isted at the common-law are so utterly dis- 
similar as to present few things in common. 
The maxim the king can do no wrong is of 
much narrower meaning in popular thought. 
Our practical age needs that concept only 
for practical use, and such use is in apply- 
ing it to acts of the state in its purely gov- 
ernmental capacity. 

With this much by way of introduction 
we come to the facts of a case decided by 
Washington Supreme Court. Riddock v. 
State, 123 Pac. 450. 

In this case the facts show that the Mili- 
tary Code of that state authorized the leas- 
ing of armories for purposes other than 
military, with a proviso “that no armory 
shall be used for any other than a strictly 
military purpose without the recommenda- 
tion of the officer in charge thereof.” 

An armory ‘was leased for the sum of 
$50.00 to an athletic club for an entertain- 
ment and during an exciting performance 
an insecure gallery rail was broken by spec- 
tators. Plaintiff, on the floor beneath, 
was struck and badly injured. The rev- 
enue from such leasing went to the state. 
The court held there was no right of action 
against the state “though there can be no 
doubt but that, if the armory had been 
owned by a private individual, the negli- 
gence pleaded would have been sufficient to 
entail a liability for the injury.” And we 
think the court might also have said, so 
also if a city or town had been the owner. 

The refinement with which the opinion 
of the court proceeds is illustrated by what 
it says as to the proviso above quoted. 
Thus: “It is therefore a part of the official 
duty of the officer in charge to determine 
when and for what purpose other than mili- 
tary the armory may be used.” We read 


that to mean merely that an agent is desig- 
nated whose discretion is to be exercised, 
just as if the statute had designated the 
janitor—a mere locum tenens. 

Further along, however, after speaking 
of municipal corporations and saying “they 
have no sovereignty of their own and are 
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in no sense sovereign per se,” the opinion 
says: “On the other hand, thé state is in- 
herently sovereign at all times.and in every 
capacity. It is the organized embodiment 
of the sovereign power of the whole peo- 
ple” and for all this: “It seems much more 
logical and much more consonant with the 
ilea of the genius of sovereignty that the 
enterprise thus taken over should be im- 
pressed with the sovereign character of the 
state than that the state 
hampered by the private character of the 
enterprise.” 


should become 


We beg to differ with the court as to 
what is the American “idea of the genius 
of sovereignty.” The great thing that dif- 
ferentiates it from common-law sovereignty 
is, that it knows no class nor caste nor any 
inequality in treatment of all of its subjects 
as to life, liberty and the pursuit of hap- 
It regards that it shall make 
amends to whomsoever of those subjects it 


piness. 


shall cause any loss or damage when it 
steps aside, in the least, from its govern- 
mental functions, 

It has no appreciation of “the divine 
right of kings.” It stands ready to admit, 
and by such a statute does admit, that when 
it does anything not purely governmental 
it is liable to err. Its justice, being the 
justice of its people, it wishes it applied in 
behalf of whomsoever it may wrong, and 
it wishes to escape on no slender threads of 
a metaphysical loom. 

Other cases are cited but the authorizing 
statute is not set forth and for this reason 
they do not appear very pertinent. A New 
York ruling seems much more responsive 
to the theory of American government 
where it was held that where a state owned 
and operated an inclined railway at a park, 
charging fares and in other respects operat- 
ing it just as a corporation or an individual 
would, that it was subject to liability there- 
for in the same way. It was also said it 
must properly equip its road and come in 
every way under the rule that governs any 
other common carrier. Burke v. State, 119 
N. Y. Supp. 1o89, 64 Misc. Rep. 558. 

A land, whose laws so rigidly exact of 





its citizens that competition shall be free 
and open and that no advantage in im- 
munity from responsbility as to its public 
utilities shall exist, surely does‘not intend 
that its government shall participate in any 
non-governmental enterprise upon less on- 
erous terms. 

A state’s freedom from suit is not to be- 
deck itself with a kind of plumage to im- 
press its dignity upon its creators, but it is 
to prevent any interference with the per- 
formance of its functions. When it goes 
into by-ways of trade and profit, even inci- 
dentally, it is American enough to shoulder 
the consequences, and especially when es- 
cape therefrom is to refuse the justice it 
forbids one of its cities or citizens to deny. 
Monarchy may need that. 
not. 


A republic does 








NOTES OF IMPORTANT DECISIONS 


CORPORATIONS—LIABILITY TO CREDI- 
TORS AND ASSETS IN THEIR FAVOR DIS- 
TINGUISHED.—Froblems for the better secur- 
ing of creditors of corporations are appearing 
with something of frequency and legislation 
and decision are seeking their solution. We 
called attention in 74 Cent. L. J. 379, to the 
part the faith and credit clause of the consti- 
tution plays in the sustaining of sequestration 
proceedings in this regard. 

A Georgia case suggests an extension of 
that remedy to every kind of thing that af- 
fords a remedy to creditors of an insolvent 
corporation. Rigbers v. Hathcock, 74 S. E. 
834. 

In that case the Supreme Court of that state 
considers the right of the receiver of a: cor- 
poration to sue promoters under a_ statute 
which provides that: ‘Persons who organize 
a company and transact business in its name 
before the minimum capital stock has been 
subscribed for are liable to creditors to make 
good the minimum capital stock with. interest.” 
The facts show the organization of a corpora- 
tion with a minimum capital stock of $20,000, 
with only $1,000 paid in with which to carry 
on business. It incurred debts beyond that 
amount and on petition of creditors the state 
court appointed a receiver. 

This receiver sued the organizers to recover 
an amount equal to this indebtedness plus fees 
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for the receiver and his attorneys, as costs of 
administration. 

This would seem to be about the only prac- 
ticable method of making such a statute com- 
pletely work out the purpose intended. An 
action by creditors would not completely effect 
this unless counsel fees were specifically pro- 
vided for, and, if they might separately sue 
a multiplicity of suits might result. 

The court refers to a former decision by 
Georgia Court of Appeals in which it was held 
that such an action was sustainable upon the 
statute. Walters v. Porter, 3 Ga. App. 73, 59 
S. E. 452. But the controlling court in 
Georgia, differs from the other court, upon the 
ground that the liability created by this stat- 
ute is not like the liability of a stockholder—an 
asset of a corporation for the payment of its 
debts. 

The court says: “In the case at bar there is 
no statute declaring that the liability of the 
persons who organize the corporation and 
transact business in its name before the mini- 
mum capital is subscribed for shall be an as- 
set of the corporation, but their liability under 
the statute is declared to be one to creditors. 
It would seem that creditors alone can proceed 
to enforce this liability.” 

It is far from us to criticise the narrower in- 
terpretation given by the Supreme Court of 
ihe state than that given by a lower appellate 
tribunal, however much we might think it op- 
posed to the salutary legislative purpose Cer- 
tainly, however, it is no more a hardship on 
such organizers for a receiver to enforce that 
liability for creditors than for them directly 
to do so, and were each of them to institute 
suits it would be better for all concerned that 
a receiver should proceed. 

The court calls attention to a prior decision 
by it holding that such liability was not one 
for which a trustee in bankruptcy could sue, 
on the ground of its not being a corporate as- 
set. Farnwell Co. v. Jackson Stores, 137 Ga. 
73 S. E. 13, and this suggests, that the Amer- 
ican Bar Association and the Commission on 
Uniform Laws soon to convene may scarcely 
find a more important subject for considera- 
tion, than helping out the adoption and exten- 
sion of such a statute as Minnesota has, now 
that it has been upheld in Converse v. Hamil- 
ton, 32 Sup. Ct. 415, and procure any amend- 
ment to the bankruptcy statute that may be 
needed to make it more effective. 

If a statute like that in Georgia carried with 
if joint and several liability, it might prove far 
more effective than one for affidavits by in- 
corporators about capital stock having been 
actually paid in, provided, of course, such a 


liability be distinctly declared to be an as- 
set of a failing corporation. Then let a se- 
questration statute fix the amount to be recovy- 
ered. 


CORPORATIONS — RAILROAD FURNISH- 
ING SPECIAL TRAIN TO AID CONSPIRA- 
TORS IN A LYNCHING SUCCESSFULLY 
CARRIED OUT.—A most extraordinary case 
decided by Circuit Court of the Southern Dis- 
trict of Louisiana, and reversed by Fifth Cir- 
cuit Court of Appeals was that of Rogers vy. 
Vicksburg, S. & P. R. Co., 194 Fed. 65. 

The case was a civil action against a rail- 
road company for its participation in a lynch- 
ing, the plaintiff being the widow and minor 
children of the victim. The facts show that 
the superintendent of the company furnished 
a special train which left at night to stop at 
the point where the lynching occurred and to 
return and take on passengers as the charter- 
ers should direct. It was quite conclusively 
shown that the railroad authorities knew or 
ought to have known of the purpose for which 
the train was chartered. 

The train was boarded in the yards and at 
other unusual places by men with guns, sacks, 
ropes and chains and stopped at a point clos- 
est to the jail, where the mob disembarked. 
The train proceeded to the terminus of the 
line and returned in about an hour and took 
on these men, leaving them at the points 
where they boarded it. In the interval the 
lynching took place, and proof was made it 
was done by these men. The Circuit Court in- 
structed a verdict for defendant. 

In a brief opinion Pardee, C. J., the others 
concurring, reverses the trial court, citing 
Louisiana statute saying that: “Every act 
whatever of man that causes damage to anoth- 
er obliges him by whose fault it happened to 
repair it,” and then is cited the statute as to 
rights of action by widow and children. 

The court alludes to a corporation’s respon- 
sibility “in proper cases” for conspiracy, but 
it does not seem to us any such question was 
necessarily involved. There was a tort com- 
mitted by the railroad acting through its vice- 
principal and one is filled both with amazement 
and indignation at a charter being prostituted 
so as to aid in the commission of murder—es- 
pecially when it appears that this superinten- 
dent lived at another place than at the scene 
of excitement, and a number of telegrams were 
exchanged between him and the local agent in 
regard to chartering a train to run at unusual 
hours and when two regular trains were run- 
ning every day. This would seem to be a case 





| where the company ought to deem itself for- 
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tunate in escaping from a more serious pro- 
ceeding than an action of damages for the 
death of the victim of the mob it conveyed to 
and from the scene. 


BROKERS — MODIFICATION BY EX- 
ECUTED ORAL AGREEMENT OF WRITING 
NECESSARY TO CONSTITUTE AGREE- 


MENT TO PAY COMMISSION.—The Supreme 
Court of Washington says: “To allow one en- 
tering into an oral agreement to sell or pur- 
chase real estate on commission to recover 
his commission merely because he had per- 
formed the contract would render nugatory the 


statute requiring such contracts to be in 
writing” Gerard-Fillio Co. v. McNair, 123 Pac. 
162. 


But, rules the court, if a contract in writing 
is made and there is part performance towards 
earning the commission agreed on, and there 
is oral agreement modifying the written con- 
tract and negotiations are completed in an ex- 
change of real properties, the commission 
orally agreed on may be recovered. 

The court thus reasons: “While it is the rule 
that a written executory agreement to sell or 
purchase real estate cannot be rescinded or 
abrogated by an oral executory agreement to 
rescind or abrogate, it does not follow that 
such an agreement cannot modified or 
abrogated by an executed oral agreement. On 
the contrary, it is recognized by our own cases 
above cited, and it is the rule of all the cases 
in so far as we are advised, that an executed 
oral contract to modify or abrogate a written 
contract required by statute to be in writing 
can be successfully pleaded as a defense to 
the action on the original contract.” 

Further along the opinion says: “Since, 
therefore, a contract to pay commissions can 
be abrogated by a subsequently performed or 
subsequently partially performed oral agree- 
ment, the question remains: was there such 
a part performance of the oral agreement set 


be 


up in the answer as to relieve it from the 
operation of the statute? We think there 
was.” 


This answer showed that the modification 
was to pay part cash and to convey two lots; 
that the cash had been paid and defendants 
tendered a deed for the lots. This answer 
the court below rejected and judgment was 
entered on the pleadings for balance of com- 
mission as provided by the original contract 
in writing. 

It would seem true, that if this answer sets 
up a valid defense, that then it also would be 
true that the plaintiff could have sued upon 





the executed oral agreement, and, if he could, 
then he could recover upon an oral agreement 
on which, whether executory or executed, the 
statute forbids recovery. In other words, the 
statute may be indirectly, though not directly, 
rendered nugatory. 








FOR PRIVATE 
POSES. 


TAXATION PUR- 


In discussing the power or lack of power 
of a state to levy a tax for a private pur- 
pose, the distinction between the levying 
of the tax for such a purpose and the ap- 
propriation by the legislature of funds 
already in the public treasury for that pur- 
pose must be borne in mind. 

If the state has a right to impose a tax, 
“it is a right which acknowiedges no lim- 
its;"' but this statement does not solve the 
question, “In what instance may a state im- 
pose a tax?” 

All the cases and all the authorities that 
consider the question lay down the proposi- 
tion that taxes can only be levied for a pub- 
lic purpose—or for the public welfare, 
which is the same thing in other words. 
Thus the Supreme Court of the United 
States says, after a lengthy examination of 
the question, “We have established, we 
think, beyond cavil, that there can be no 
lawful tax which is not laid for a public 
purpose ;’* and Justice Cooley has defined 
taxes as “burden or charges imposed by the 


legislature upon persons or property to 
raise money for public purposes.” This 


power to levy such a tax need not be con-' 
ferred by any provision of a constitution, as 
was well said by the New York Court of 
Appeals: “The right to tax is not granted 
by the Constitution, but of necessity, under- 

(1) Weston y. Charleston, 2 Pet. 449; MeCul- 


loch v. Maryland, 4 Wheat. 316, 431; Flint v. 
Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342. 


(2) Saving & Loan Asso, y. Topeka, 20 Wall. 
6545; Davis v. State, 75 Ohio St. 114, 78 N. EB. 955, 
(kh RB. A. C8. B) 1206. 

(3) Cooley Constitutional Limitations, 479: 
State v. Davidson, 114 Wis. 563; 88 N. W. 596, 
58 In R. A. 739; 2 Dil. Mun. Corp., 4th Ed. Sec. 
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lies it. because government could not exist 
or perform its functions without it. While 
it may be regulated and limited by the 
iundamental law, it exists ‘independently 
of it attribute of sover- 


as a necessary 


eignty. 

But what is. and what is not a public 
purpose is the difficult question, When- 
ever the purpose for which the tax is levied 
clearly falls in one or the other of these 
the but 


when it does not, then the solution is not 


purposes then solution is easy; 


easv. “There is no such thing as drawing 


a clear and definite line of distinction,” 
says Justice Cooley, “between purposes of 
it public and those of a private nature. Pub 
lic and private rights are so commingled 
in many cases that it is difficult to deter- 
mine which predominates, and the ques- 
tion whether the public interest is so dis- 
tinct and clear as to justify taxation is 
often embarrassing to the legislature and 
not less so to the judiciary.’ 


Ne 


will satisfactorily solve all questions wheth- 


veneral rule can be laid down that 


er particular taxes are levied for public or 
private purposes; and attempts to do so 
only lead to further embarrassments in- 


stead of furnishing a solution of the 
question.” “A tax law,” said the Su- 
preme Court of Pennsylvania, “must be 


considered yalid unless it be for a purpose 
in which the community taxed has no in- 
when it is apparent that the burden 
is imposed for the benefit of others, and 


terest: 


where it would be so pronounced at first 
blush.* And another case presents the 
same idea but a little differently: “To jus- 
tify the court in arresting the proceedings 
and declaring the tax void, the absence of 





(4) People v. Readon, 184 N. Y. 431; 77 N. E. 
"70, & L. R. A. (N. S.) 314; Deal vy. Mississippi 
County, 107 Mo. 464, 18 S. W. 24, 14 LL R. A. 
822; State v. Switzler. 143 Mo. 287, 45 S. W. 245, 
40 L. R. A. 280; McCrary v. United States, 195 
U. S. 27, 24 Sup. Ct. 769; Attorney General vy. 
Eau Claire, 37 Wis. 4388. 

(5) Cooley on Taxation (3rd Ed.) 185, 

(6) Phoenix Assur. Co, v. Fire Department, 
It Ale, $32. 

#7) Sharpless v. Philadelphia, 21 Pa. St. 
142, 174, 59 Am. Dec. 759. 








all possible public interest in the purpose 
for which the funds are raised must be 
deemed palpable as to be perceptible by 
every mind at first blush.”* There are 
many other cases containing as broad and 
sweeping assertions. Lut “the very em- 
phasis with which this principle is declared 
renders it peculiarly liable to mislead, unless 
it is examined in the light of the adjudicated 
cases in which it has been applied, gener- 
ally with explanation, and often with neces- 
sary qualifications.”® 

Turning now to some specific cases we 
shall find illustration of these general prin- 
ciples. Thus a statute giving bounties for 
planting trees, to be paid out of the public 
treasury is void, because an abuse of the 
power of taxation without regard to any 
particular constitutional provision. “The 
land,” said the court, “on which the plain- 
tiff set out the catalpa trees, belonged to 
him, was his private property, and there is 
nothing in the statute to prevent him from 
collecting the bounty from the county, and 
then cutting the trees down and selling 
them for his private gain; and to take 
money collected by taxation from the peo- 
ple for such purposes cannot be tolerated 
for a moment without a surrender of all 
property to the power of confiscators for 
private uses.”"° A tax cannot be levied to 


(8) 
88 Am. 
118, 128. 

(9) 


Broadhead v. Milwaukee, 19 Wis. 624, 625, 
Dec. 711; Booth v. Woodbury, 32 Conn. 
Cooley on Taxation (3rd Ed.) 185. 

(10) Deal v. Mississippi County, 107 Mo. 464, 
18S. W. 24, 14 L. R. A. 622; the court cited opin- 
ion of the justice, 58 Me. 590; Citizens’ Saving 
& L. Topeka, 20 Wall. 655, 22 IL. Ed. 
455; McCulloch vy. Maryland, 4 Wheat. 316, 4 L. 
Ed. 579, and quotes the following from Sharp- 
less v. Philadelphia, 21 Pa. St. 168, 59 Am. Dec. 
759: “The legislature has no constitutional right 
to levy a tax, or to authorize any municipal 
corporation to do it, in order to raise funds 
for private purposes. No such authority passed 
to the assembly by any grant of legislative pow- 
er. This would not be legislation. Taxing is 
a mode of raising revenue for public purposes. 
When it is prostitued to objects in no way 
connected with the public interest or welfare, 
it ceases to be taxation, and becomes plunder. 
Transferring money from the owner of it into 
the possession of those having no title to it, 
though it be done under the name and form of 
a tax, is unconstitutional, for all the reason 
which forbid the legislature to usurp any other 
power not granted.” See also Grim v. Weisen- 
berg School Dist.,57 Pa. 433, 98 Am. Dec. 237. 


Asso. v. 
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support a private school, however it may 
benefit the town wherein it is situated and 
which attempts to levy the tax,’' nor one 
to support a post of the Grand Army of the 
Republic or the construction of a building 
therefor, although one may be levied for 
the erection of a memorial hall to the sol- 
diers and sailors of the War of the Rebel- 
lion ;"# nor a town to issue bonds to pro- 
vide destitute farmers with seed grain and 
grain to feed while putting in crops :'* nor 
loan the funds of a city to persons whose 
buildings have been burned in a great fire :'* 
nor divide public money not needed in the 
treasury, among the citizens of tlie city ;”* 
nor levy a tax to procure money for the 
purchase of uniforms for a militia com- 
pany of the place.’® So a statute providing 
for an inheritance tax to raise money for 
free scholarships in the state university 1s 
void ;° and a statute authorizing the levy 
of a tax to assist private individuals in the 
construction of machine shops, although 
they would be a benefit to the community 
levying the tax.*7 So an appropriation to 
relieve individual flood suffers is void, on 
the ground that the state cannot levy a tax 
for such purpose.’* Private manufacturing 


350, 1 Am. 
Mass. 94. 
instruc- 
common 
154, 


(11) Curtiss v. Whipple, 24 Wis. 
Rep. 187; Jenkins v. Andover, 103 
But, otherwise if it gives gratuitous 
tion, in consideration of the tax, to 
school teachers. Boehm vy. Herts, 182 III. 
54 N. E. 973. 

(lla) Kingman v. Brockton, 
26 N. E. 998; 11 L. R. A. 123. 


(12) Aetna F. Ins. Co. v. Jones, 78 S. C. 445, 
59 S. E. 148, 138 L. R. A. (N. S&S.) 1147; State 
v. Osawkee Tp., 14 Kans. 418, 19 Am. Rep. 
99; Deering & Co. v. Peterson, 75 Minn. 118, 
77 N. W. 568; Contra State v. Nelson County, 1 N. 
D. 88, 45 N. W. 33, 8 L. R. A. 283. 

(13) Lowell v. Boston, 111 Mass. 454, 
Rep. 39: Fieldman y. Chesterton, 23 S. Cc. 5 
Am. Rep. 6. 


to 


153 Mass. 


or 
a 


15 Am. 
57. 55 


- 
‘s 


(14) Hooper vy. Emery, 14 Me. 375; Cooley v. 
Granville, 10 Cush. 56. 

(15) Claflin v. Hopkinston, 4 Gray 502. 

(16) 


State v. Switzler, 143 Mo. 287, 45 S. W. 
245, 40 L. R. A. 280. ' 

(17) Citizens’ Saving & L. Asso. v. Topeka, 
20 Wall. 655, 22 L. Ed. 455; Allen v. Jay, 60 Me. 
124, 11 Am. Rep. 185; Weismer v. Village of 
Douglass, 64 N. Y. 91, 21 Am. Rep. 586. 

(18) Patty v. Colgan, 97 Cal. 251, 31 
1133, 18 Ta R. A. 744. 


Pac. 





cannot be aided by public taxation ;*? nor a 
county be authorized to levy a tax to secure 
the location of an agricultural experiment 
station ;*” nor levy a tax to pay a claim 
where So a 
statute to raise by taxation a fund for the 
of an insolvent railroad company 


no liability rests upon it.* 


benefit 
in the hands of a receiver, with a provision 
that from the proceeds thereof proper and 
legal claims held by bona fide residents of 
the county should be paid first is unconsti- 
tutional, because the true purpose is to pay 
certain individuals by taxing the property 
of the people? So a tax cannot be au- 
thorized to raise a fund to make a gift to 
a deserving person,”* even to a convict who 
has been wrongly convicted,** nor to a blind 
pauper.*° 

Having examined some of the cases hold- 
ing particular statutes invalid, let us now 
examine some of those holding certain tax- 
ing statutes valid. It is necessary to note 
only those decisions passing upon. stat- 
utcs which authorized taxation for objects 
lying on the border line between a public 
and private purpose. 

(ne of the most noted of those cases is 
that concerning the law of Oklahoma, guar- 
anteeing the solvency of public banks, That 
statute assessed each public bank a smal! 
amount to provide a guaranty fund with 


Brown, 106 U. S. 487 
27 lh Ed. 238; Cole v. La Grange, 113 U. § 
1, 28 L. Ed. 896; Weismer y. Douglass, 64 N. Y 
91, 21 Am. Rep. 586; Opinion of the judges, 5* 
Me. 590; Mather v. Ottawa, 114 Ill. 659, 3 N. E 


(19) Parkersburg v. 


216; Commercial Nat. Bank y. lola, 2 Dill, 352 

(20) Wasson v. Wayne County, 49 Ohio St 
622, 32 N. E. 472, 17 L. R. A. 795. 

ne — . 

(21) Board of Education vy. State, 51 Ohio St 

531. 38 N. FE. 614, 25 L. R. A. 770. See also Conlin 


v. San Francisco, 99 Cal. 17, 33 Pa. 753, 21 L. R 
A. 474; Conlin v. Board, 114 Cul. 404, 46-Pa. 27% 
33 lL. BR. A. 752. 

(22) Baltimore & E. R. Co. v. Spring, 80 Md 
516, 31 Atl 208, 37 L. BR. A. 72. 


(23) Bush v. Board, 159 N. Y. 212, 53 N. E. 
1121, 45 L. R, A. 556. To raise money to pay 


to drafted men or their heirs on account ot 
services in the Civil War. As to a gift, see als 
In re Leland Stanford, 126 Cal. 112, 58 Pac. 462, 


45 L. R. A. 788. ; 
(24) Allen y. Board, 122 Mich. 324, 81 N. W. 


113, 47 L. R. A. 117. 

(25) Davies v. State, 75 Ohio St. 114, 78 N 
E. 955, 7 L. R. A. (N. S.) 1196; Ex parte Smyth 
56 Tex. Civ. App. 575, 120 S. W. 200, 23 L. R. A 
(CN. 8.) 854. 








GQJtiaag 











Wiha 


VoL, 74 


CENTRAL LAW JOURNAL. 437 








which the creditors and depositors of a fail- 
ing bank might be reimbursed for their 
losses; and the statute was upheld, the 
court saying: “The substance of the plain- 
.iff’s argument is that the assessment takes 
private property for private use without 
compensation. And while we should as- 
sume that the plaintiff would retain a re- 
versionary interest in the contribution to 
the fund, so as to be entitled to a return 
of what remained of it if the purposes were 
given up, still there is no denying that by 
this law a portion of the property might be 
taken without return to pay debts of a 
Nevertheless, not- 
withstanding the logical form of the objec- 


jailing rival business. 


tion, there are more. powerful considera- 
In the first place, 
it is established by a series of cases that 
an ulterior public advantage may justify a 
comparatively insignificant taking of pri- 


tions on the other side. 


vate property for what, in its immediate 
purpose. is a private one.** And in the 
next it would seem that there may be other 
cases besides the every-day taxation, in 
which the share of each party in the ben- 
efit of a scheme of mutual protection is 
sufficient compensation for the co-relative 
burden that it is compelled to assume.** At 
least, if we have a case within the reason- 
able exercise of the police power as above 
explained, no more need be said.”*% So 
it has been held that the legislature may 
appropriate the public money to pay a debt 
incurred by a municipality which had been 
stricken by a cyclone, for burying the dead. 
removing debris, and caring for the injured 
and homeless, on the ground that it is an 
appropriation for such a public purpose that 


(26) Citing Clark v. Nash, 198 U. S. 361, 25 
sup. Ct. 676, 49 L. Ed. 1085, 4 A. & E. An. Cas. 
1171; Strickley v. Highland Boy Gold Min. Co., 
200 U. S. 527, 26 Sup. Ct. 301, 50 L. Ed. 581, 4 
A. & E. Ann. Cas. 1174; Offield v. New York, 
N. HE. @& H.R. Co.. 203 U. &. 872, 27 fie CG. 
? L. Ed. 231, and Bacon v. Walker, 204 
, 27 Sup. Ct. 289, 51 L. Ed. 499, 

(27) Citing Ohio Oil Co. y. Indiana, 177 U. 
=. 190, 20 Sup. Ct. 576, 44 I. Ed. 729, 20 Mor. 
Minn. Rep 576. 

(28) Noble State Bank y. Haskill, 219 U. §, 


4, 575, 31 Sup. Ct. 299. 





the state could levy a tax for it.2® An ap- 
proptiation to build a house for the use 
of a state at a world’s fair is such a public 
purpose that it is valid,*? even though the 
private corporation in charge of the fair 
may be incidentally benefitted thereby ; for 
the main object of the statute is to promate 
public concern for the public good.** Nor- 
mal schools are such public institutions that 
the power of taxation may be invoked to 
assist or maintain them,** or high schools,** 
and common schools ;** to build a market- 
place,** to establish a public park and main- 
tain it,*° to pay a debt incurred by indi- 
viduals in erecting and maintaining a public 
bridge ;** to build a toll bridge across a 
river for the use of the public ;** to build 
or purchase a turnpike company’s road ;** 
to improve a river, bay or harbor for the 
use of the public ;#° for the construction of 
waterworks in an unincorporated village :** 
to provide waterworks, séwers and artificial 
lights ;*? to construct a breakwater in order 


(29) State v. Davidson, 114 Wis. 563, 88 N. 
W. 596, 58 L. R. A. 739. 

(30) Norman v. Kentucky Board, 93 Ky. 537, 
20 S. W. 901, 14 Ky. -L. Rep. 529, 18 L, R.A. 557. 

(31) Daggett v. Colgan, 92 Cal. 53, 28 Pac. 
51, 14 L. R. A. 474; Shelby County v. Tennes- 
see, etc., Co., 96 Tenn. 653, 36 S. W. 694, 33 
R. A. 717; State v. Cornell, 53 Neb. 566, 74 N. W. 
559, 39 L. R. A. 513. 

(32) Briggs v. Johnson County, 4 Dill. 148. 

(33) Richards v. Raymond, 92 Ill. 612, $4 Am. 
Rep. 151. 

34) Commonwealth vy. Hartman, 17 Pa. 118 
Opinion of the judges, 58 Me., 582. 

(35) Spalding v. Lowell, 23 Pick. 71. 

(36) People v. Detroit, 28 Mich. 228, 15 Am. 
Rep. 202; People v. Chicago, 51 Ill 17, 2 Am. 
Rep. 278. 

(37) Shaw v. Dennis, 10 Ill. 405. 

(38) Dodge County y. Chandler, 96 U. S. 205, 
24 L. Ed. 625; Prince v. Crocker, 166 Mass, 347, 
44 N. E. 446, 32 L. R. A. 610 (Boston Subway); 
United States v. Dodge County, 110 U. S. 156, 
28 L. Ed. 103; Pritchard v. Magoun, 109 Iowa 
364, 80 N. W. 512, 46 L. R. A. 381. 

(39) Commonwealth y. Williams, 11 Pa. 61; 
Mitchell v. Burlington, 4 Wall. 270, 18 L. Ed. 
350; Learned vy. Burlington, 4 Wall, 275, 18 L. 
Ed. 353; Gilson v. Board, 128 Ind. 65, 27 N. E. 
235, 

(40) Mobile County v. Kimball, 102 U. S. 691, 
26 L. Ed. 238; Stockton y. Powell, 29 Fia. 1, 1 
So. 688, 15 L. R. A. 42; Lancey v. King County, 
15 Wash. 9; 45 Pac. 645, 34 L. R. A. 817. 

(41) Land L. & L. Co. y. Brown, 73 Wis. 294, 
40 N. W. 482, 3 L. R. A. 472. This was a tax on 
the property of the town. 

(42) Yesler vy. Seattle, 1 Wash., 308, 25 Pac. 
1014. 
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to protect a street :** to support the fam- 
ilies of soldiers ;** to repair fire engines 
kept to protect the town from fires wheth- 
er they belong to it or were purchased by 
private individuals ;° to levy a tax on for- 
eign corporations for the benefit of exempt 
firemen ;*° to levy a tax to prevent the 
spreading of small-pox:*' to raise money 
for the support of soldiers to defend the 
government ;** to fill the quota of a munici- 
pal subdivision under a call for troops and 
in anticipation of a draft:*® or tax those 
drafted to substitutes °° to repay 
money subscribed by individuals to fill out 
what for bounties, where 
enough had not been offered by the local 
authorities.” 


obtain 


was needed 


If a grist mill may be of such a character 


(43) 


Miller v. Milwaukee, 14 Wis. 642 
(44) Veazie China, 50 Me. 518. Opinion 
of justices, 175 Mass. 599, 57 N. E. 675. “The 


sunvort of paupers, and the giving of assistance 
to those who by reason of age, infirmity or dis- 
ability are likely to 
tice and the 
tries, a 


(2nd 





become such, 
consent of civilized 
public purpose.” Cooley on 
Ed.) 124, 125. State v. Davidson, 
Wis. 563, 88 N. W. 596, 58 L. R. A. 739. 
(45) Allen v. Taunton, 19 
Greenough v. Wakefield, 
(46) Fire 
Smith, 440; 
Smith, 453; 


is, by prac- 


common coun- 
Taxation 
See 114 
Pick. 485. 
127 Mass. 275. 
Noble, 3 E. D. 
Wright. 3 E. D. 
Rome, 93 mM. Be O28: 


But see 


Department v. 
Fire Department vy. 
Trustees y. 


Phoenix Ins. Co. vy. Fire Department, 117 Ala. 
631, 23 So. 848, 42 L. R. A. 468; Contra Phila- 
delphia Asso, v. Wood, 39 Pa. 73: Stute v. Wheel- 


er, 33 Neb. 563, 50 N. W. 770: Henderson vy. 
London & IL. Ins. Co., 135 Ind. 23, 34 N. FE. 565, 
20 L. R. A. 827; Aetna Fire Ins. Co. v. Jones, 78 
S. C. 445. 59 S. E. 148, 13 L. R. A. (N. S.) 1147. 

(47) Solomon v. Tarver. 52 Ga. 405: Thomas 
v. Mason, 39 W. Va. 526, 20 S. E. 580. 

(48) Grover v. Pembroke, 11 Allen SS, Free- 
land v. Hastings, 10 Allen 570; Lowell v. Oli- 
ver, 8 Allen, 247; Fowler v. Danver, & Allen 80 

(49) Speer vy. School Directors, 50 Pa. 150: 
Comer v. Folsom, 13 Minn. 219: State v. Richard 


Tp., 20 Ohio St. 363: Taylor v. 
1; Cunnineham vy. Mitchell, 67 


Thompson, 42 Il) 


Pa. 79: Barbour v. 


Camden, 51 Me. 608; State v. Jackson, 21 N. J. 
I. 189. 

(50) Booth v. Woodbury, 32 Conn. 118: Waldo 
v. Portland, 33 Conn. 363: Bartholomew v. Har- 
winton, 33 Conn. 408; State v. Jackson, 31 N. J. 
I. 189. Contra. Ferguson v. Landram, 1 Brush. 
548, 5 Bush, 230, 96 Am. Dec. 350. 

(51) Hilbish v. Catherman, 64 Pa. 154.) See 
also Felty v. Uhler, 10 Phila. 512, and Tyson v. 
School Directors, 51 Pa. 1. Contra. Cover Bay- 
town, 12 Minn. 124, Usher vy. Colchester, 33 Conn. 
567. The payment of bounties to persons who 
had already enlisted in the army, without any 
contract for bounties, has heen held not to he 
the use of money for public purposes, there be- 





ets eee 


as to be a work of internal improvement, 
then as such may be assisted from the pub- 
lic treasury. Such was the case where a 
statute declared grist mills to be 
mills and regulated their rates and order 
But aid to a grist 


public 


of serving customers.** 
mill not so regulated cannot be given. By 
of authority, 


towns, cities, counties and townships, un- 


an overwhelming weight 
less there be an express provision of the 
Constitution forbidding it, may be author- 
ized to the the 
bonds or vote money to aid in the construc- 


subscribe to stock, take 
tion of railroads into or through them, and 
consequently levy a tax to pay these obliga- 
tions : it being considered that the construc- 


tion of a railroad is for a public purpose 





to aid which taxes may be levied.** So it 
ing no consideration for the payment ‘owle 
vy. Danvers, § Allen 80: Shackford Newing- 
ton. 46 N. H. 415. Contra. Broadhead Mil- 
waukee, 19 Wis. 624; SS Am. Dec. 711., It has 
been held that the legislature could net uthor- 
ize the repayment by a town of money paid 
by individuals for substitutes because it Was 
not 2 use of public money for public irposes 
Freeland v. Hastings, 10 Allen 570; ixelly 
Marshall, 69 Pa. 319; Tyson vy. Schoo Diree- 
tors, 51 Pa. 1: Thompson y. Pittston. Me. 54° 
(52) Burlington v. Beasley, 94 U. S&S. 512, 24 





L. Ed. 163; Traver v. Merrick County, 14 
$27. 45 Am. Rep. 111; State Clay County 
Neb. 452: Blair v. Cummin County, 111 

28 I. Ed. 457. 

(73) Osborne v. Adams County, 106 T. S. 181 
°T L. Ed. 129: State v. Adams County. 15 Neb. 
369: Getchell v. Benton, 1 Neb. L. J. 522 (a beet 
sugar manufactory). 

(54) Otee County v. Baldwin, 111 U. 3. 1, 2° 
IL. Ed. 331: Moultrie v. Fairfield, 105 U. S. 370 
°6 1. Ed. $45: Oleott v. Fond du Lac County, 1% 
Wall. 678, 21 L Ed. 382; Thompson Lee, 
Wall. 327 18 Th Ed. 177: Gelpecke v. Dubuque, 


1 Wall. 175, 17 L. Ed. 520; Myer v. Muscatine, 
1 Wall. 384. 17 L. Ed. 564; State v. Whiteside 
90 Ss. C 579. 9 &:. B. 661. 3 i. KR. A. Tit; State 
Neely, 30 S. Cc 587, 9 S&S E. 664, 3 L. R. A 
&72: State v. Charleston, 10 Rich. L. 4"1: Gib- 
bens v. Mobile & G. N. R. Co., 36 Ala. 419; Steit 
v. Mobile, 24 Ala. 591: Butler v. Dunham, 27 Ill 
474: Slack v. Maysville & L. R. Co., Is. Mon 
1: Talbot v. Dent, 9 B. Mon. 526: Bridgeford 
Houseton R. Co., 15 Conn. $75: Society for 
Savines v. New London, 29 Conn. 174; Morris v 
Morris County, 7 Kan. 576: State v. Nemahi: 
County. 7 Kans, 542; Leavenworth County \V 
Miller. Kan. 479, 12 Am. Rep. 42 Itobinson 
v. Bidwell, 22 Cal. 379: Aurora v. West, 9 Ind 
74. 22 Ind. S88, 85 Am. Dec. 413: Police iry \ 
MeDonogh, 8 La. Ann, 341: Sharpless v. Philadel- 
phia, 21 Pa. 147, 59 Am. Dee: 759; Common- 
wealth v. Perkins, 43 Pa. 400; St. Joseph & 1. 
Cc. R. Co. v. Buchanan County Ct., 39 Mo. 485 
St. Louis Alexander, Mo, 482: State 
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has been held that as railroad machine 
shops are part of the railread; taxation may 
be resorted to to assist in their construc- 
tion.”> And the same has been held of 
depots and sidetracks.*° The enlargement 
of a private mill race for the extension of 
river and canal navigation to a public street 
is not for a private or local purpose.** An 
appropriation for the improvement and de- 
velopment of live stock, agricultural and 
kindred interests, by the establishment and 
maintenance of a state fair is constitution- 


al.°* A tax to maintain an inebriate asy- 


Union Tp., 8 Ohio St. 394; State v. Van Horne, 7 
Ohio St, 827; State v. Clinton County, 6 Ohio St. 
280; Cincinnati, W. & L. R. Co. vy. Clinton Coun- 
ty, 1 Ohio St..77; Cass v. Dillon, 2 Ohio St. 607: 
State v. Hancock County, 12 Ohio St. 596; Hop- 
ple v. Brown Tp., 13 Ohio St. 311; 
Farmington, 70 Me. 515: Augusta 

Augusta, 49 Me. 507; Johnson yy. 
24 Th}. 75: Perkins ws Lewis, 24 Til. 
208; Prettyman vy. Tazewell County, 19 111 
406; Robertson vy. Rochford, 21 Ill. 451; King 
v. Wilson, 1 Dill. 555; People v. Havemeyer, 4 
Thomp. & Co. 365; Nichol v. Nashville, 9 Humph. 
252; People v. Mitchell, 35 N. Y. 551; Starin v. 
Genoa, 23 N. Y. 439; Bank v. Rome, 18 N. Y. 38; 
Clarke v. Rochester, 24 Barb. 446; Stockton & 
V. R. Co. v. Stockton, 41 Cal. 147; First Nat. 
Bank v. Concord, 50 Vt. 257: Remington v. 
Park, 50 Vt. 178; Dandson vy. Ramsey County, 
18 Minn. 482; Hallenbeck vy. Hahn, 2 Neb. 377; 
Powers v. Dougherty County, 23 Ga. 65; Cotton 
v. Leon County, 6 Fla. 610; San Antonio v. 
Hill v. Forsyth County, 67 
Caldwell v. Justices, 57 N. C. 523; 


Dyar v. 
3ank Vv. 
Stark County, 


Jones, 28 Tex. 19; 
a €. BOT; 

Taylor v. Newberne, 55 N. C. 141. The Wiscon- 
sin ease held a subscription to the stock of a 
railroad company is valid, but a donation of 
money in and of it is invalid and cannot be 
authorized. Whiting v. Sheboygan and F. du 
L. R. Co., 25 Wis. 167, 3 Ann. Rep. 30. See also 
Bushnell v. Beloit, 10 Wis. 195; Clark v. Janes- 
ville, 10 Wis. 136; Phillips v. Albany, 28 Wis. 
340: Ragan v. Watertown, 30 Wis. 259; Lawson 
v. Milwaukee & N. W. R. Co., 30 Wis. 597. 

In Michigan it is held the tax cannot be 
levied to aid in the construction of a railroad. 
People v. Saiem, 20 Mich 452; 4 Am. Rep. 400. 

For the lowa cases, which fluctuate, see Du- 
buque County v. Dubuque & P. R. Co. 4 G. 
Greene 1; Stokes y. Scott County, 10 Iowa 166; 


State v. Wapello County, 13 lowa 888; MeClure 


v. Owen, 26 Iowa, 243; Hanson v. Ver- 
non, 27 Towa 28, 1 Am. Rep. 215; Stewart v. 


Polk County, 30 lowa 1; 1 Am. Rep. 238; Mer- 
rill v. Welsher, 50 Iowa 61. 

(55) Jarrott v. Moberly, 5 Dill. 253. 

(56) tock Creek Tp. v. Strong, 96 U. S. 271, 
led. 815. 

(354) Waterloo Woolen Mfg. Co. v. Shanahan, 
125 N. Y¥. 345, 28 N. E. 358, 14 L. R. A. 481. 

(58) Kentucky Live Stock Breeders’ Asso, v. 
Hagen, 120 Ky. 125; 85 S. W. 738, 27 Ky. L. Rep. 
SIS: State v. Robinson, 25 Neb. 401, 53 N. W. 


213, 17 L. R. A. 388. 





lum is valid ;* so one to pay a bounty for 
the scalps of coyotes ;*° and to secure the 
location of a state institution, as a home 
for feeble-minded children ;** or to secure 
an easement across a state park,** or to 
sprinkle its streets." 

So a statute authorizing a city to levy a 
tax to construct and operate an ice plant in 
connection with the waterworks is valid, 
not being the taking of private property 
under the guise of taxation and applying 
it to the carrying on of a common private 
manufacturing commercial enterprise.** 

The legislature may require as a condi- 
tion to the right to keep a dog, the pay- 
ment of a sum which shall go to indemnify 
the owners of sheep which may be injured 
by dogs. It is a police measure, and not 
within a constitutional provision requiring 
taxes for public purposes to be uni- 
formly assessed.** But dog license fees 
cannot be given to a society to maintain a 
refuge for dogs. 

In rearly all these cases the question of 
the power to levy the particular tax ques- 
tioned was discussed ; and in a few of them 
where the question was about the power to 


(59) Baltimore v. Keeley Institute, 81 Md. 
106; 31 Atl. 487, 27 L. R. A. 646; In re House, 23 
Colo. 87; 46 Pac. 117, 33 lL. R. A. 832. But not 
for the support of inebriates in a private in- 
stitution. Wisconsin Keeley Institute vy. Mil- 
waukee County, 95 Wis. 153, 70 N. W. 68, 36 L. 
R. A. 55. See also State v. Froelich, 118 Wis. 
129, 94 N. W. 50, 61 L. R. A. 345. 

(60) Ingram v. Colgan, 106 Cal. 115, 59 Pac. 
S97, 28: fs TR A. 107: 

(61) Lund v. Chippewa County, 93 Wis. 640, 
67 N. W. 927; 34 L. R. A. 131. 

(62) Knowleton v. Williams, 174 Mass. 476, 
35 N. E. 77, 47 La R. A. 314. See 178 Mass 330, 
39 N. E. 812. 

(63) Maydwell v. 
S. W. 1091, 25 Ky. L. 

(64) Holton v. Camilla, 134 Ga. 560, 68 S. E. 
473, 31 L.. R. A. (HN. BB.) 116. 

(65) McGlone v. Womack, 129 Ky.’ 274, 111 
Ss. W. 688, 33 Ky. L. Rep. 811, 864, 17 L. RB. A, 
iN. S.) 855: Van Horn y. People, 46 Mich. 183, 


Louisville, 116 Ky. §85; 76 


Zep. 1062. 


41 Am. Rep. 159, 9 N. W. 246; Longyear v. 3uck, 
88 Mich. 236, 47 N. W. 234, 10 L. R. A. 93; Hen- 


drie v. Kalthoff, 48 Mich. 306, 12 N. W. 191; 
Mitchell v. Williams, 27 Ind. 62; State v. Cornall, 
20 Ind, 120: Holst v. Roe, 39 Ohio St. 340, 48 
Am. Rep. 459; Cole v. Hall, 103 Ill. 30. 

(66) Fox v. Mohawk, ete. Society, 165 N. Y. 
547, 59 N. “EB. 353, 51 L. R. A. 681. 
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appropriate funds out of the public treas- 
ury, for a private person, resort in argu- 
ment has always been to the fundamental 
power to levy a tax to raise funds for the 
particular purpose for which the appropria- 
tion was made. <A very good illustration of 
this line of argument was a decision in the 
district court of appeals, holding the sugar 
bounty invalid,"* 
“The authorities-from which we have so 


where the court says: 
fully quoted refer directly to the power to 
tax as exercised by the legislatures of the 
several states; but the doctrine which they 
establish is plainly applicable to the taxing 
power of Congress.’ 

‘In a standard authority, speaking of the 
power of Congress to make an appropria- 
tion, it is said that “the doctrine has be- 
come an established one that Congress may 
“propriate money in and of matters which 
the federal government is not constitution- 
ally able to administer and regulate." 

In his speech, in 1890, on the Educa- 
tional Bill, Senator Blair, of New Hamp- 
shire, cited about forty instances of boun- 
ties, of which thirty-three were for the re- 
lief of sufferers by fire, earthquake, (in- 
cluding one in Venezuela), Indian depreda- 
tions, overflow of the Mississippi and Ohio 
rivers, cyclones, yellow fever, grasshoppers, 
lack of seed by failure of crops, or from 
accidents at arsenals ;*° and many since of 
a like import have been made. Congress 
has sent supplies, usually in government 


(67) United States v. Carlisle, 5 App. D. C. 
158, 

(68) However, the validity of this bounty 
has been before the supreme court in Field v. 
Clark, 148 U. S. 649, 12 Sup. Ct. 495, and in 
United States v. Realty Co., 163 U. S. 433, 16 
Sup. Ct. 1120, and the court did not indicate it 


was invalid, as it might have done, but decided 
the cases on other grounds. 

(69) Willoughby, Const., p. 588. He cites the 
message of President Monroe in 1822 in vetoing 
the Cumberland road bill and .the message of 
President Jackson, in 1830, accompanying his 
veto of the Maysville Turnpike bill. These 
messages, however, go no farther than that 
Congress, having raised money “for the gen- 
eral welfare” by taxation, may appropriate it 
to such purpose, and is not restricted to ap- 
propriating it only to support the government 
in the exercise of its enumerated powers. 

(70) 


> 


Cong. Record, Part 3, p. 2295. 





vessels, to Ireland,”*, to the south’? and to 
Germany and France.™* 

From this enumeration of appropriations 
made by Congress, it is very clear that 
many have been made to objects for which 
it would be impossible for that body to levy 
a specific tax. W. W. Tuorn'ron. 


Indianapolis, Ind. 











CORPORATIONS—ABUTTING 
OWNERS. 
CONNOLLY v. 


MUNICIPAL 


BURSCH. 


Supreme Court, Appellate Division, Second De- 
partment. March §, 1912. 
131 N. Y. 8. 


141. 


An owner of property abutting on a street is ’ 
not liable for any injury to a pedestrian caused 
by a failure to comply with an ordinance 
quiring the removal of snow and ice from side- 


walks. 

RICH, J.: This is an action to recover dam. 
ages for a personal injury occasioned in conse-  , 
quence of the plaintiff's fall upon an icy side- 
walk, The action is brought against the own- 
er of the property, who is also alleged to be 
the plaintiff's landlord. The complaint alleges 
the ownership. That an ordinance of the city 
of New York required that: 

“Every owner, lessee, tenant, occupant or 
other person having charge of any building or 
lot of ground in the city abutting upon any 
street, avenue or public place where the side- 
walk is paved, shall, within four hours after 
the snow ceases to fall, or after the deposit 
of any dirt or other material upon said side- 
walk, remove the snow and ice, dirt or other 
material from the sidewalk and gutter, the 
time between nine p. m. and seven a, m. not 
being included in the above period of four 
hours.” 

And that: 

“In case the snow and ice on the sidewalk 
shall be frozen so hard that it cannot be re- 
moved, without injury to the pavement, the 
owner, lessee, tenant, occupant or other per- 
son having charge of any building or lot of 


ground as aforesaid, shall, within the time 
(71) 9 Stat. L, 207, 21 Stat. L. 303. 
(72) 14 Stat. L. 507; 15 Stat. L. 24. 
(73) 16 Stat. Li. 596. It has even paid a 
bounty on codfish. 1 Stat. L. 229. 
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specified in the last preceding section, cause 
the sidewalk abutting on the said premises to 
be strewed with ashes, sand, sawdust or some 
similar suitable material, and shall, as soon 
thereafter as the weather shall permit, thor- 
oughly clean said sidewalk.” 

That the defendant violated the provisions 
of this ordinance by failing and neglecting to 
remove snow, ice, dirt, and materials from the 
sidewalk in front of his premises and neglect- 
ed to cause such sidewalk to be strewed with 
ashes, sand, sawdust, or other similar suitable 
material and “failed and neglected to perform 
any of the duties enjoined” upon him by said 
ordinance, and “negligently, recklessly, and 
wrongfully undertook to regulate, alter, 
change, and improve said dangerous condition 
ot said sidewalk at said place, whereby the 
condition of said sidewalk became even more 
dangerous, in that they removed the loose 
snow therefrom, leaving the hard, slippery ice 
exposed, uncovered by any ashes, sawdust, 
sand, or other similar suitable material.” That 
on or about January 2, 1904, the plaintiff, while 
passing over said walk, using due care, fell 
thereon, “solely by reason of the aforesaid 
negligence, recklessness, and wrongful conduct 
of the defendant,” and received the injuries 
for which she seeks to recover in this action. 

In opening the case to the jury counsel for 
the plaintiff stated: 

“This snow, which fell on the morning of 
January 2d, was to an extent a protection of 
pedestrians against the condition which ex- 
isted there of this packed down ice. * * * Re- 
gardless of any question whether he was under 
any duty at all prior to the time that the 
janitor went out and took that snow off, the 
very moment he went out and took that snow 
off the ice, and left it without any sand, salt, 
sawdust, or ashes or anything, that moment 
the landlord with the 
janitor, for the condition of this sidewalk,” 


became responsible, 

The learned trial court, upon the pleadings 
and opening of counsel, dismissed the com- 
Dlaint, gave the plaintiff an exception, and 
ordered the same heard in the first instance ot 
the Appellate Division. 

The complaint and opening state a cause of 
action against the defendant based solely upon 
his violation of the municipal ordinance: First. 
in having permitted snow and ice to accumu- 
late on the walk: and, second, in having swept 
off the newly fallen snow therefrom without 
causing the accumulated ice thus uncovered 
to be covered with sand, sawdust, or other 
suitable material. 

(1) It is well settled that the owner of real 





property is not liable for an injury to a pedes- 
trian, sustained through failure to comply with 
the requirements of a municipal ordinance. 
Moore y. Gadsden, 93 N. Y. 12; City of Roches- 
ter v. Campbell, 123 N. Y. 405, 25 N. E. 937, 
10 L, R. A. 393, 20 Am. St. Rep. 760. The cases 
relied upon by the plaintiff of Rohling v. Eich, 
23 App. Div. 179, 48 N. Y. Supp. 892, and 
Tremblay v Harmony Mills, 171 N. Y. 598, 64 
N. E. 501, are not authorities sustaining his 
contention. In the former case the abutting 
owner swept snow from his lot upon the side- 
walk, where he permited it to remain, form- 
ing an obstruction which imperiled the safety 
of persons lawfully using the public street, 
and in the latter case the property owner 
maintained a leader from the roof of their 
building which discharged water upon the side- 
walk, where it froze, rendering the walk dan- 
gerous and unsafe, The principle of these 
cases is that a property owner whose affirm- 
ative wrongful act is the occasion of injury 
to a pedestrian lawfully using the walk may 
be held liable in damages. 

(2) In the case at bar there was no such 
negligence. The negligence which is sought 
to be made the basis of his liability, viz., the 
sweeping of the newly fallen snow from the 
walk, was a lawful act, and one required by 
the ordinance of the city. Neither the com- 
plaint nor opening discloses any facts creating 
a cause of action against the defendant, and 
the learned justice presiding at the trial prop- 
erly dismissed the complaint. 

Plaintiff's exception is overruled, the motion 
for a new trial denied, with costs, and judg- 
ment ordered for the defendant on the nonsuit. 
All concur, 


Note.—Liability of Abutter for Injuries to 
Pedestrian from Snow or Ice on Sidewalk.—The 
principal case does not reason out non-liability 
where there is no affirmative negligence, but we 
find only two cases where there is an intimation 
to the contrary, those from Nebraska and Penn- 
sylvania hereinafter referred to. New York, 
however, goes on the theory that not even may 
negligence per se come from violation of an 
ordinance. Also it is seen that the Ohio cases 
we refer to are somewhat on the same line. The 
cases we refer to, however, are shown sufficiently 
to indicate upon what principles they proceed. 

In a Nebraska case there was considered the 
question of the liability over to the city of a 
lot owner under an ordinance making it “the 
duty of all real estate owners and occupants to 
keep the sidewalk alongside, or in front of the 
same in good repair and free from snow and 
ice and other obstructions; and they shall be_ 
liable for all damages or injuries occasioned by 
reason of the defective condition of any such 
sidewalk.” A passerby was injured from failure 
to repair a sidewalk. While the court found 
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generally that such an ordinance could “impose 
such a liability, even in the absence of afhrm- 
ative negligence on the part of the lot-owner, 
yet a petition which merely averred defectiveness 
from failure to repair, in view of other ordi- 
nances giving the city control over all work on 
streets and sidewalks, with no right in the lot 
owner to make repairs, did not state a cause 
of action. The strong intimation is that had 
the injury resulted from a failure of the lot- 
owner to keep the sidewalk free from snow and 
ice, the city could have recovered. City of 
Lincoln v. Janesch, 63 Neb. 707, 89 N. W. 280, 
56 L. R. A. 762, 93 Am. St. Rep. 478. 

In Kirby v. Boylston Market Assn., 14 Gray 
249, 74 Am. Dec. 682, it is held, that an ordinance 
requiring abutters, under prescribed penalties, rea- 
sonably to remove snow and ice from sidewalks, 
neither exonerates the city from its liabilities. 
nor imposes on abutters any responsibility to 
pedestrians, but it was distinctly said that the 
duty to keep the streets clear of snow and ice 
was upon the city. In this case it seems to be 
the view that a city could not by ordinance shift 
its liability, unless statute expressly so author- 
ized. 

In Flynn vy. The Canton Co., 40 Md. 603. 17 
Am. Rep. 603, liability of abutting owner to 
pedestrian slipping on snow was denied, because 
“the design and effect of this ordinance was to 
secure the proper application of whatever labor 
and means were necessary to discharge the ob- 
ligation then resting upon the city to keep its 
streets in a condition to be safely traveled. * * * 
Stated in a different form, our view of the effect 
of this ordinance is this: At the time of. its 
passage, it was the duty of the city to remove 
snow and ice from the sidewalks of its streets, 
so as to render them safely passable. The city 
was then provided with the means and power to 
discharge that duty. In the exercise of that 
power it saw fit to provide by ordinance that 
the owners and occupants of premises abutting 
the sidewalks should either remove the snow and 
ice therefrom, or be charged with the cost of 
such removal if done by its own officers or em- 
ployees, besides being subjected to a penalty for 
each neglect. The property owners were thereby 
made the agents of the city for that purpose, 
just as the police force was. If a private action 
lies against the former by reason of neglect to 
discharge the duty imposed by this ordinance, it 
lies equally against the latter.” Then the court 
argues that the performance of this duty carries 
with it no private benefit, as where “an individual 
is bound by a private statute under which he 
derives a benefit.” “Such being the nature of the 
duty required, and such being the character of 
the ordinance in question, we are of opinion the 
only liability resting upon the property owner 
is that which the ordinance itself imposes.” 

In Van Dyke v. Cincinnati, 1 Disney (Ohio) 
532. the facts show an ordinance providing that 
owners remove snow and ice from sidewalks 
before 10 o'clock each day under a penalty for 
neglect. Plaintiff passing after 10 o'clock slipped 
and fell upon unremoved ice. The court saying 
there was no common-law duty nor statutory lia- 
bility then also said: “So far as it is claimed 
that the enactment of such an ordinance creates 
a positive duty * * * the neglect of which is to 








make owners answerable for the consequences 
to such as may suffer therefrom, no matter to 
what extent, we deny that the city has the power 
to impose any such obligation. * * * The effect 
of this would be to invest a municipal corpora- 
tion with the highest attribute of sovereignty, 
that of creating, limiting and directing the most 
important rights and interests of individuals in 
the community and dictating their relations to 
each other—a power that no legislature, under 
our Constitution, can depute to or confer upon 
another.” 

The above decision was by the Superior Court 
of Cincinnati and in a prior case this court had 
stated as legal propositions that: “The city has 
no authority, by an ordinance, to authorize a 
nuisance, so as to protect a party from liability 
for it in a civil action, nor to subject a party to 
liability in a civil action, for an act from which, 
but for the ordinance, no liability would arise. 
No such power is conferred on the municipal 
authority of a city; it belongs to the general 
legislation of the state.” We do not think, how- 
ever, that this view is accepted, in the fullness 
with which it is stated, by many courts. 

In City of Hartford vy. Talcott, 48 Conn. 535, 
4o Am. Rep. 189, the power of a city council was 
discussed under a charter authorizing it to keep 
“open and safe” streets, etc., and it was said: 
“There is in this language no grant of power 
to the council to change the general law and 
transfer the responsibility for injuries resulting 
from defects in the way from the public to an 
individual who is not responsible for their exist- 
ence. The utmost reach of it is only to authorize 
the enactment of an ordinance requiring each 
proprietor upon the way to assist the city in 
restoring the walk to a condition of safety. 
with a fixed and reasonable penalty for dis- 
obedience.” 

In Coleman v. Burr, 93 N. Y. 12, it was said 
that: “The ordinance of the city is a police 
regulation, but is not of itself sufficient to give 
a cause of action to a party injured by an act in 
violation of its terms,” citing Knupfle vy. Knicker- 
bocker Ice Ca, 84 N. . A 4&8, which case held 
that a city ordinance does not establish negli- 
gence per se, but is competent, but not conclusive. 
evidence, upon the question to be submitted to 
the jury. 

In New Castle v. Kurtz, 210 Pa. 183. sg Atl. 
989, 69 L. R. A. 488, 105 Am. St. Rep. 798, the 
court suggests a distinction between owners not 
in possession and tenants occupying the premises. 
It was said: “Whatever the duties of the tenants 
to keep the pavements free and clear of ice mavr 
have been, the appellees out of possession, with 
the pavement in proper repair, and the properties 
properly constructed and also in proper repair, 
were not bound to keep watch and guard over 
the pavement to prevent the formation of ridges 
of ice upon it, and, if so, they cannot be held 
liable for an injury consequent upon a sudden 
accumulation of ice there.” 

While this language carries the idea that an 
owner or occupier might be liable for failure to 
remove snow or ice, over and above a penalty, 
for disobedience of the ordinance, elsewhere in 
the opinion the reasoning is that only the city 
is liable to a pedestrian. Two judges dissent but 
do not give the grounds of their dissent. 

Thus we perceive that ruling proceeds from 
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various standpoints. One court thought, that the 
purpese was not to impose liability; others that 
it was beyond municipal power; another that 
statute could not give such power and another 
that there was a difference between owners and 
tenants as to the reasonableness of such an ordi- 
nance, if indeed it could shift liability at all, 
where there was no active negligence. ec 








NEWS ITEM. 


MEETING OF THE TEXAS BAR ASSOCIATION, 


The Thirty-first Annual Meeting of the Texas 
jar Association will be held in the City of 
Galveston on July 2-3-4, 1912. 

The President’s address will be delievered by 
our President R. Kk. L. Saner of Dallas. 

Honorable Albert W. Biggs of the Memphis 
(Tennessee) Bar will deliver the Annual A\d- 
dress of the Association. 

Hon, Thos. H. Franklin of San Antonio will 
read a paper on “The Recall of Judges.” 

Hon. John M. Spellman of Chicago (Dallas) 
will have a paper on the “Patent Laws.” 

Hon. Wm. H. Wilson of houston, will read a 
paper on the “Incorporation of Trading Com- 
panies Ingaged in Interstate Commerce by a 
Federal Charter, and the Consequences which 
would flow therefrom.” 

The various Committeemen are requested to 
prepare their reports and meet in Galveston on 
July 1st, so that everything will be in readi- 
ness for the opening of the Association on the 
2nd. 

The exceptionally good program insures an 
interesting and profitable meeting; and Galves- 
ton not having had a meeting in many years, 
all members look forward with pleasure to an 
enjoyable occasion. The Galveston Bar are 
making preparations to entertain the members. 
Spec al rates will be in effect on the railroads. 

The oflicers and committees of the Texas Bar 
Association are as follows: 

Officers—-R. Kk. I. Saner, President, Dallas; Jno. 
T. Duncan, Vice-President, La Grange: J. B. 
Cave, Secretary, Austin; W. D. Williams, 
Treasurer, Austin. 

Committees: 

Jurisprudence and Law Reform—W. H. Burges, 
Chairman, El Paso; George C. Greer, Beau- 
mont; CC. K. Bell, Fort Worth; John G. Tod, 
Houston; W. E. Hawkins, Brownsville. 





Judicial Administration and Remedial Proce- 
dure—Lewis R. Bryan, Chairman, Houston; 
Yancey Lewis, Dallas: M. A. Spoonts, Fort 


Worth; T. S. 
Brooks, San Antonio. 

Legal Education and Admission to the Bar— 
Lauch MeLaurin, Chairman, Austin; Hampson 

Gary, Tyler; C. K. Lee, Fort Worth; W. L. 
Estes, Texarkana; S. P. Ross. Waco. 

Commercial Law—Frank C. Jones, Chairman, 
Houston: John I. Dyer, El Paso; John I. Peel- 
er, Austin; Harry P. Jordan, Waco; C. A. Kel- 
ler, San Antonio, 

Publication—A,. E. Wilkinson, Chairman. Aus- 
tin; J. B. Cave, Austin: W. F. Kelly. Galves- 
ton: C. Tu Jester, Corsicana; Roland Stokey, 
Dallas. 

Deceased Members—Claude Pollard, Chairman, 
Kinesville: Ben J. Powell, Huntsville: Leon 
Sonfield, Beaumont: J. M. Wagstaff, Abilene; 
Edgar S. Hamilton, San Angelo. 

Grievances, Discipline and Professional Ethics 

James B. Stubbs, Chairman, Galveston; 
Thos. H. Franklin, San Antonio; T. W. Greg- 
ory, Austin; Jas. Tl. Autry, Houston; T. Ss. 
Henderson, Cameron. 

Criminal Law—.Joe EF, Cockrell, Chairman, Dal- 
las: W. A. Wright, San Angelo: R. G. Manry, 
Houston: John J. MeClellan, Corsicana; Geo. 


H. Carter, Marlin. 

Special Committee on Judicial Reform—T. J. 
Brown Chairman. Austin: F. A. Williams, 
Viee-Chairman, Austin: J. C. Townes. -Secre- 
tary, Austin: A. J. Harper, Austin; B. H. Rice, 
\ustin: R. G. Street, Galveston: © G. Kreuger, 
Rellvilles H. C. Carter, San Antonio; W. W. 
Seareyv, Brenham, 


Reese, Galveston; Sidney J. 





BOOKS RECEIVED. 


Thompson on Trials, 4 vols. A Treatise on 
the Law of Trials in actions Civil and Criminal. 
By Seymour D. Thompson, LL.D. Second Edi- 
tion by Marion C. Early of the St. Louis Bar. 
Price, $26.00. Chicago, Hls. T. H. Flood & Co. 
Review will follow. 


Vernon’s Missouri Pocket Code Annotated, 
1912. Embracing such parts of the Revised 
Statutes, 1909, and the Session Laws, 1911, as 
an Attorney Usually needs in His Practice. 
Price, $6.50. Published by Vernon Law Book 
Company, Kansas City, Missouri. Review will 
follow. 


American Digest, Vol. 12. Annotated, Key- 
Number Series, Continuing without Omission or 
Duplication the Century Edition of the Amer- 
ican Digest, 1658 to 1896, and the Decennial Edi- 
tion, 1897 to 1906. Price, $6.00. St. Paul, Min- 
nesota, West Publishing Company. Review 
will follow. 

Railroad Traffic and Rates, Vols. 1 and 2. By 
Emory R. Johnson, Ph. D., Professor of Trans- 
portation and Commerce, University of Penn- 
sylvania, Author of “American Railway Trans- 
portation” and Grover C. Huebner, Ph. D., In- 
structor in Transportation and Commerce, Uni- 
versity of Pennsylvania. Price, $5.00 for two 
volumes. New York and London, D. Appleton & 
“o. Review will follow. 

McElreath on the Constitution of Georgia, An- 


notated. A Treatise on the Constitution of 
Georgia. giving the Origin, History and De- 
velopment of the Fundamental Law of the 


State, with all Constitutional] 
taining such Law, and with the present Con- 
stitution, as Amended to date, with Annota- 
tions. By Walter McElreath. Price, $7.50. At- 
lanta, Georgia, The Harrison Company. teview 
will follow. 


Documents Con- 











HUMOR OF THE LAW. 


Gary tells the story of a Missourian 
who came in the circuit clerk’s office, in re- 
sponse to a summons, and getting out the old 
common-law courts from the pigeon-hole in 
the clerk’s desk, sat down behind the stove to 
read them. When he got through he asked the 
clerk what he must do. The clerk said: 

“You will have to get a lawyer.” 

“T haven't any money to hire one, can't I do 
somthing?” 

“Well, you have got to join issue. 

“Well, but I don’t know how to do that.” 

“Well, you have got to deny, of course, every- 
thing that is said there.” 

So the old gentleman took out his spectacl>s, 
and went back and sat down at a table and 
wrote at the bottom of the declaration, “The 
above are a damned lie.” \nd thus was issue 
joined. 


Judge 


“You consulted two lawyers? 

“Ves.” 

“Did they agree?” 

“Not exactly. One of them advised me to 
compromise because he was g0ing abroad and 
wWouldn’t be able to attend the trial, and the 
other said that if he could eet the case ad- 
vanced to the next term he would advise me by 
all means to fight it.” 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 





Alabama. ; , 42, 47, 48, 69, 78, 98 
Delaware 32 
Illinois 61. 65, 80, 95, 104, 112, 115 
Indiana 28, 56, 57, 62, 76, 97 
Kentucky . deinces v0 
Louisiana 7, 85, 101 
Maryland . 6S, 105 
Massachusetts 37, 60 


Michigan 21, 
74, S81, 87 








Mississippi 4, 67, 82 
Missouri 1, 31, 63, 73, 79, 4 
Nebraska 91 
New Jersey 38, 43, 109 


oo »” 


‘New York 4. 3, 28, 22 


ob, 68, 72, 75, 86, 88, 92, 


25, 30, 35, 36, 51, 


106, 116. 





Texas 2, 36, 44, 45, 53, 100, 162, 167 
United States (. ¢ : ..103 
ts Cc. C. App. 5, 9, 46, $3, 89, 108 


United States PD, C3, 6, 8, 10, 11, 12, 14, 16, 17, 
18, 19, 20, 27. 


t. Ss. Com. Ct i 
Vermont LU 50, 66 
1, Aceord and Satisfaction—Vleading.—The 


plea of accord and satisfaction is one in con- 
fession and avoidance; and one pleading it has 
the burden of proof.—General Renting & In- 
vestment Co, v. Bernardon, Mo., 144 S. W. 1105. 

2. Adverse Possession —Party Wall.—The 
joint use of a party wall is not an adverse use 
by one of the parties of the land of the other. 

Fewell v. Kinsella, Tex., 144 S. W. 1174. 

3. Appearance— \WViaiver.—General appearance 
by defendant on the merits after unsuccessful- 
ly moving to quash the summons under special 
uppearance does not waive error in not sustain- 
ing the motion.—St. Louis & S. F. FR. Co. v. 
Loughmiller, U. 8S. D. C., 193 Fed. 689. 

4. Banks and Banking——savings  Banks.- 
Where a passbook of a savings bank depositor 
is lost, the depositor’s administrator was not 
bound to furnish the bank security as a condi- 
tion tou payment of the fund.—Mierke v. Jeffer- 
son County Savings Bank, 134 N. Y. Supp. 44. 

5. Bankruptey Amending — Petition.—The 
privilege of amending a petition in involuntary 
bankruptcy rests in the discretion of the court, 
reviewable only where the discretion has been 


abused.—In re Sig. H. Rosenblatt & Co. CG. c. 
A.. 193 Fed. 638. 
6.——Burden of Proof.—On motion in bank- 


ruptey to require third parties to turn over 
property as belonging to the bankrupt, specific 
proof as to the identity or value of the prop- 
erty must be made.——In re Iron Clad Mfg. Co., 
. Ss. D. C., 193 Fed. 781. 
2 —Chattel Mortgagwe.—.\ trustee in bank- 
ruptey may sue to recover property claimed 
under a chattel mortgage executed by the 
bankrupt, on the ground that the renewal of 
the mortgage was invalid as to creditors of 
the bankrupt.—Scott v. 1,000 Island Boat & 
Engine Co., 184, N. Y. Supp. 150. 
8.—-—Contempt.—Removal and concealment 
wy third persons of property, in contemplation 





of the possesser’s bankruptcy, is a contempt 
against the federal District Court.—In re Iron 
Clad Mfg. Co., U. 8. D. C., 193 Fed. 781. 


Ht) Estoppel.—A landlord, by applying to a 
banukruptey court for the impounding of certain 
assets of its tenant which had been taken pos- 
session of as property belonging to the bank- 
rupt, held estopped to deny that the property 
was rightfully in the possession of the trustee 
in bankruptey.—Mttchell Storebuilding Co. v. 
Carroll, C. C. A., 183 Fed. 616. 


10.- ixemptions.—The time and manner of 
claiming, awarding, and setting apart the ex- 
emptions to which a bankrupt is entitled must 
be determined by the bankruptcy act.—In re 


Andrews & Simonds, U. S. D. C., 193 Fed. 776 


11.——-Foreign Corporation.—A petition by a 
foreign corporation in an involuntary bank- 
ruptey proceeding is not insufficient for failing 
to show compliance with the laws of the state 
where the bankruptcy proceeding is pending 
In re R. L. Radke Co., U. S. D. C., 193 Fed. 
735. 

12. Fraud.—The findings of the referee 
bankruptcy of a corporation that a subscriber 
seeking to rescind his contract of subscription 
on the ground of fraudulent representations did 
not establish fraud held justified.—In re Amer- 
ican Nat. Beverage Co., U. S. D. C., 195 Fed. 


Trt 


13.——Fraudulent Conveyance.—One who 
about two months before filing «a petition in 
bankruptcy divested himself of title to realty 
to protect it against the children of his first 
marriage in the interest of children of the 
present marriage could not claim the property 
as his homestead and not subject to the claims 
of creditors.—Kinder v. Trotti, La., 57 So, 1005. 

14.——-Liens.—A bankrupt’s trustee is not 
bound to administer property subject to liens. 
—In re Stewart, U. S. D. C., 193 Fed, 791. 

15.——Liens.—A trustee in bankruptcy is en- 
titled to a decree adjudging a Men on the prop- 
erty of the wife of the bankrupt to the amount 
of the money expended by the bankrupt in im- 
provements on the property.—MelWway vy. Wea- 
ger, 134 N. Y. Supp. 66. 

16.- Master’s Report.—On an issue raised 
by an answer to an involuntary bankruptcy 
proceeding submitted for hearing and determi- 
nation to a special master, the muster’s report 
is not subject to be set aside and disregarded 


in the discretion of the court.—In re Senoia 
Duck Mills, U. S. D. C., 193 Fed. 711. 
17.——Mortgaged Property.—It is the duty of 


a bankrupt’s trustee to abandon mortgaged 
property to the secured creditor when it ap- 
pears that the general estate will derive no 
benefit from a sale thereof.—In re Zehner, U. 
S. D. C., 193 Fed, 787. 

18. Petition for Review.—.\ petition to re- 
view a referee’s order in bankruptcy must be 
filed within a reasonable time.—In re Verdon 
Cigar Co., U. S. D. C., 193 Fed. 815. 

19.——_Referee.—The findings of the referee 
in bankruptcy on a question of fact will not 
be disturbed, unless clearly erroneous.—-In re 
American Nat. Beverage Co. U. S. DPD. C., 193 
Fed. 772. 

20.——-Suffering Levy.—Merely suffering an 
execution to be levied held not an act of bank- 
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ruptey Within Bankruptey Act.—In re R. L. 
tadke Co., U. S. D. C., 193 Fed. 735. 


°1. Bills and Notes—Consideration.—A check 
given on condition that a sale of the assets of 
an insolvent corporation would be confirmed 
to the maker is not a binding obligation, where, 
though the court confirmed the sale, it was 
set aside at the instance of creditors, and re- 
sold at a higher figure to a bidder to whom the 
maker furnished the purchase price.—Preston 
v. National Bank of Iona, Mich., 135 N. W. 


s. 


22. Brokers—Estoppel.—A vendor is not 
ustified in his refusal to carry out his contract, 
where, knowing that his broker exceeded au- 
thority in taking a note for the price, he signed 
the contract.—Rohde vy. Heselden, 1384 N. Y. 
Supp. 103. 

23.——-Exclusive Agency.—One having the 
exclusive agency for the sale of wine in a cer- 
tain territory, and who is required to deliver 
jit and account to his principal, is not a broker, 
but is a factor.—Hal]l y. French American Wine 
Co., 1384 N. Y. Supp. 158. 

24. Carriers of Goods—Baggage.—Razors 
and other tools of a barber in his suit case 
constitute baggage.—Grzywacz v. New York 
Cent. & H. R. R. Co., 134 N. Y¥. Supp. 209. 





25.——Burden of Proof.—A carrier has the 
burden of proving that .a damaged shipment 
of barreled goods, broken open in transit, was 
so occasioned as to relieve it from liability.— 
Bistany v. Fargo, 134 N. Y. Supp. 207. 

26.——Perishable Goods.—A carrier of perish- 
able goods, who sells them without necessity, 
is liable for the value of the goods.—Missouri, 
K. & T. Ry. Co. of Texas v. ©. H. Cox & Co., 
Tex., 144 S. W. 1196. 

27.——Rates.—Reduction of interstate freight 
rates to conform to valid state-made rates does 
not constitute an unlawful discrimination 
against interstate traffic.—Southern Pac. Co. v. 
Railroad Commission of California, U. S. D. 
C., 193 Fed. 699. 

28. Carriers of Passengers—Care.—Employes 
of street railways must use the highest degree 
of care to see and know that no passenger is 
alighting from a car before putting it in mo- 
tion, but they are’ not absolutely required to see 
and know that fact.—Caughell v. Indianapolis 
Traction & Terminal Co., Ind., 97 N. E. 1028. 

29.——Presumption.—That a passenger was 
injured while alighting at a station by step- 
ping on a small, loose bolt, without any show- 
ing as to how it came there or how long it had 
been there, raises no presumption of negli- 
gxence.—Serviss v. Ann Arbor R. Co., Mich., 135 
N. W. 343. 

30. Charities—Bequest.—A bequest with 
the werds, “it being understood between us 
that she is to spend said amount in’ charity, 
both in the kingdom of Italy and in the city 
of New. York, U. S. A.,” was intended to be 
held by the legatee in trust and used for pur- 
poses so uncertain as to render the gift void.— 
In re Philbrick, 134 N. Y. Supp. 235. 

31. Chattel Mortgages—Tender.—A_ tender 
by a chattel mortgagor after the maturity of 
the debt held not to extinguish the lien, unless 
the tender is kept up.—Owens v. Kellum Coffee 
& Mfg. Co., Mo., 144 S. W. 1113. 








32. Constitutional Law-—Attachment.—At- 
tachment of a nonresident’s property within the 
jurisdiction constitutes due process of law, in 
so far as it affects the property attached.— 
Lutz v. Roberts Cotton Oil Co., Del., 82 Atl. 601. 


9° 


33.——Foreign Corporations.—Permission to 
foreign surety companies to do business does 
not create a contract, and, if it did, it does not 
prevent the state from regulating the business 
by aditional legislation.—State v. American 
Surety Co., Neb., 185 N. W. 365. 





34.——New Cause of Action.—The Legislature 
has no power to destroy vested rights, by cre- 
ating a cause of action for which no remedy 
previously existed, or to destroy a valid defense 
to an existing caues of action.—-Richards vy. City 
Lumber Co., Miss., 57 So. 977. 


35. Contracts—Construction.—Ambiguity in 
a contract should not be construed in favor of 
the party who wrote it.—-Staten Island Ship- 
building Co. v. Sparin, 134 N. Y. Supp. 98. 


36.——Mistake.—In order to rely on a mis- 
take in executing a contract, both parties must 
have been mistaken as to the matter.—John 
Monks & Sons v. West Street Improvement Co.. 
134 N. Y. Supp. 39. 


37. Corporations—Certificate of Stock.—A 
certificate of stock indorsed in blank is not a 
negotiable instrument.—Baker v. Davie, Mass., 
97 N. E. 1094. 


358. Promoters.—Promoters of corporation 
held obliged to select competent persons as di- 
rectors, or, if themselves acting as directors, 
to act as an independent board of directors 
with full knowledge would have acted.—Hol- 
combe v. Trenton White City Co., N. J., 82 A. 
618. 





39.——_Ultra Vires.—A contract between a 
corporation and a stockholder for the purchase 
of stock held by him is not ultra vires.—Cole 
v. Cole Realty Co., Mich., 135 N. W. 329. 

40. Courts—Appeal and FError.—Counsel for 
accused in preparing the record should not 
italicize certain portions of the charge to at- 
tract the appellate court’s attention.—People v. 
Adler, Mich., 135 N. W. 289. 

41. Jurisdiction—The Commerce Court has 
jurisdiction of a suit to annul an order of the 
Interstate Commerce Commission which either 
awards or denies reparation to a complainant. 
—Arkansas Fertilizer Co. v. United States, U. 
S. Com. Ct., 193 Fed. 667. 

42. Jurisdiction.—An action under Code 
1907, sec. 6035, for a penalty for destroying, 
injuring, or removing trees, held governed by 
section 5355, so that a judgment for an amount 
beneath the jurisdiction.of the court must be 
set aside, in absence of set-off or affidavit that 
an amount within the jurisdiction was actually 
due.—O’Reilly v. Masterson, Ala., 57 So. 1013. 

43. Covenants — Restrictions. — Restrictive 
covenants against the use of property are 
strictly construed against the person claiming 
the right to enforce them.—Goater y. Ely, N. 
J., 82 Atl, 611. 

44. Criminal Evidence—Alibi.—In absence of 
special request, the defense of alibi is suffi- 
ciently embraced in a general charge on the 
presumption of innocence.—Myers v. State, 
Tex., 144:S. W. 1134. . 
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45.——Burden of Proof.—The state introduc- 
ing in evidence an exculpatory statement by 
accused held required to show its falsity to 
secure a conviction.—DBaggett y. State, Tex., 
144 S. W. 1136. 


46.——Directed Verdict.—Denial of a motion 
for a directed verdict of. not guilty held to 
leave open to the court to consider whether 
there is any evidence to sustain a verdict for 
conviction.—Hedderly v. United States, C. C. 
A., 193 Fed. 561. 

47. Criminal Law—Principals.—At common 
law all persons engaged in the commission of 
a misdemeanor are indictable as principals.- 
Boyd y. State, Ala., 57 So. 1019. 

48.———-Voluntary Intoxication.—Voluntary in- 
toxication, unless it produces insanity or makes 
accused incapable of entertaining a specific in- 
tent, held not a defense to a prosecution for 
committing a crime of which a specific intent 
is not an essential ingredient.—Rhodes v. 
State, Ala., 57 So. 1021. 

49. Damages—Liquidated.—A contract for 
the sale of land providing that on default by 
the vendee the vendor might retain payments 
made and all improvements provided for liqui- 
dated damages.—Hedrick y. Firke, Mich., 135 N. 
W. 319. 

50. Deeds—Acceptance.—Title to real estate 
passes upon delivery of a deed thereto; but the 
acceptance of the deed by the grantee is an 


essential element of a good delivery.—Wood y. 
City of Montpelier, Vt., 82 Atl. 671. 
51.—-—Meeting of Minds.—Where a grantor 


did not understand the purport of the deed, it 
is void for failure of the minds of the parties 
thereto to meet.—Sinclair v. Sinclair, 134 N. Y. 
Supp. 114. 

52.- Recitals.—A grantee in a deed held 
not to acquire title to additional land by *mere 
recitals in a subsequent deed by the grantor 
io a third person of adjacent property. 
Fewell v. Kinsella, Tex., 144 S. W. 1174. 

53. Diverce—Cruel Treatment.—A _ husband’s 
continued conduct in reminding his wife of pre- 
viously condoned adultery, in the presence of 
their young children, constituted extreme 
cruelty, entitling her to divorce McDuffee_ v. 
McDuffee, Mich., 185 N. W. 242. 

54.———Drunkenness.—W here a husband, 
whenever under the influence of liquor, which 
was frequently, was ugly toward his wife, 
calling her vile names and striking her, he 
Was guilty of cruelty entitling the wife to a 
divorce.—Murray vy. Murray, Mich., 135 N. W. 
262. 

55. Kasements -—— Abandonment. - Though 
there was no expressed intention not to aban- 
don an eusement in the stairways of a store 
building upon the closing up of openings from 
another building, an intention to abandon will 
not be presumed so as to defeat a later asser- 
tion of the right in the absence of an estoppel 
created by the apparent freedom from servi- 
tude.—Sansbury v. Johnson, 134 N. Y. Supp. 130. 

56.——Dominant Owner.—The dominant 
owner has no rights in tne servient tenement, 
except those incident to the employment of his 
easement.—Hoffman y. Zollman, Ind., 97 N. E. 
1015. 





Non-User.—An easement acquired by 





actual grant or reservation cannot he lost by 
non-user.—Cleveland, C., C. & St. lL. Ry. Co. vy. 
Griswold, Ind., 97 N. KE. 1030. 


58.——Permissive User.—User of grounds 
open to the public in connection with the use 
of a public or quasi public building is ordinari- 
ly permissive, unless there is a distinctive act 
indicating a separate and exclusive use under 
clam of right sufficient to notify the owner of 
the user and of the claim of right.—-Concklin 
v. New York Cent. & H. R. R. Co., 134 N.Y: 
Supp. 191. 


59. Eminent Domain—Parties.—-A person 
Who acquires an interest in land after the fil- 
ing of a petition in condemnation need not 
be made a party to the proceedings.-—Board of 
Education of City of Holland v. Van Der Veen, 
Mich., 135 N. W. 241. 

601. Esteppel—Possession.—As a general 
rule, possession of personal property by a third 
person is not evidence of title, and the owner 
is not estopped thereby from asserting his 
rights.—Baker vy. Davie, Mass., 97 N. IE. 1094. 


61. MKvidenece—Part of Conversation. Where 
one party proves a part of a conversation, the 
other may prove all that was said at the same 
time on the same subject.—Norton y. Clark, IIL, 
97 N. E. 1079. 

62. KExeecutors and Administrators—Collat- 
eral Attack.--A judgment removing an admin- 
istrator because of his failure to comply with 
an order requiring an accounting will be pre- 
sumed correct on collateral attack.—Craven vy. 
State, Ind., 97 N. E. 1021. 

63. Foreign Corporations —Mandamus.—A 
foreign insurance company not having capi- 
tal stock of $200,000, as required by Laws 
1909, p. 602, Rev. St. 1909, Sec. 7008, as amend- 
ed by Laws 1911, p. 271, is not entitled to urge 
their unconstitutionality in mandamus to com- 
pel the insurance commissioner to grant relator 
a license.—State Ex rel. Atlantic Horse Ins. 
Co. v. Blake, Mo., 144 S. W. 1094. 

64. Frauds, Statute of—Employment for 
Year.—Whevre, though there had been talk of 
aun employment for a year, an unconditional em- 
ployment is made for only six months, with 
provisions for continuance in case the employe 
is then making good, the contract is one that 
may, as regards the statute of frauds, be per- 
formed within a year.—Robinson Vv. Western 
Union Telegraph Co., Mich., 135 N. W. 292. 

65.——Life Tenant.—A life tenant held prop- 
erly served with notice in proceedings to es- 
tablish a highway, though he had made uw ver- 
bal release.—Milligan y. Miller, Ill... 97 N. KE. 
1054. 

66. Gifts—Lex Loci.—The law of Massachu- 
setts governs in determining whether there 
was a perfected gift of a deposit in a Massa- 
chusetts bank in the depositary’s name as trus- 
tee for another.—Bradley v. Bentley, Vt., 82 Atl. 
669. 

67. Guardian and Ward---Sureties.—aAn or- 
der releasing sureties on a guardian’s bond 
from further liability thereon, and ordering 
that a new bond be recorded, gives the new 
bond no retrospective effect, in the absence of 
such intention indicated in the bond itself— 
Aetna Indemnity Co. v. State, Miss., 57 So. 980. 

68. Guaranty—Acceptance—Notice of ac- 
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ceptance of an absolute guaranty is unneces- 


sary.—Booth y. Irving Nat. Exch. Bank, Md., 
$2 Atl. 652. 
69. Habeas Corpus—Damages.—At common 


who refuses to obey a writ of habeas 
damages to the one ag- 
guilty of contempt of the 
writ.—Wright v. State, Ala., 


law, one 
corpus was 
grieved, and 
court issuing 
57 So. 1023. 


liable in 
ulse 


the 


70 Husband and Wife—Separation Contract. 
—A separation contract between husband and 
for her support, made voluntarily with- 
fraud or duress is not void.—Nichols  v. 
Mich., 135 N. W. 328. 


wife 
out 
Nichols, 


71. Injunction — Correcting 
plaintiff who obtains a judgment in justices’ 
court on a juridical held not entitled to 
sue in equity to correct the docket entry show- 
ing that the cause Was tried and judgment ren- 


Judgment. — A 


day 


dered on a statutory holiday; he having an ade- 
quate remedy at law by suing on the original 


because of 
shown by 
Fire 


action 
judgment as 
v. Northwestern 
135 N. W. 


cause of the invalidity of 
the docket.—Orban 


& Marine Ins. Mich., 


the 


Co., 





o 


72. Insuranee—Authority of Agent.—Under 
a New York standard fire policy, a local agent 
is not authorized to bind the insurer by promis- 
ing to renew eight months before expiration 
of the policy.—Underwood y. Pennsylvania Fire 
Co., 134 N. Y¥. Supp. 105. 


Ins, 


Benefit Certificate—A benefit certifi- 
cate absolute in its terms as to rates and bene- 
fits, and not reserving the right to vary its 
terms, cannot be varied by a subsequent raising 
of the rates.—Edwards vy American Patriots, 
Mo., 144 S. W. 1117. 


Title—The execution of an 
contract by an administrator to sell 
property of an estate for decedent's debts 
did not forfeit a fire policy thereon payable to 
the estate, under a clause avoiding the 
for any change of interest, title, or possession. 


74.——Change of 
executory 
the 


policy 








Zeitler v. Coneordia Fire Ins. Co., Mich., 135 
N. W. 8: 
75.——Insurable Interest.—The owner or 


charterer of-a steamboat has an insurable in- 
terest in goods in his possession for a loss for 
Which it is possible that he may become respon- 
sible.-—Symmers vy. Carroll, 134 N. Y¥. Supp. 170. 
of Loss.—Where risks of insur- 
company have been reinsured, furnishin:r 
proofs of death to original insurer is unneces- 
Life Ins. Co. v. Petty. Ind., 97 N. 


 —— 


Proof 
ance 


sary.—Federal 
E. 1011. 





77. intoxicating Liquors—Sales to Retailers. 
—Local sales by a wholesaler to illicit venders 
of liquor will be treated as unlawful sales to 
individuals.—State v. Pomeranky, La., 57 So. 


994, 
78.- Test of Sale.—There was no illegal 
Sale or giving away of intoxicants, unless the 


delivery of 
tention to 


possession 


liquor was accompanied by an in- 
transfer the right of property and 
therein for or without a considera- 
tion.—O'Brien y. State, Ala., 57 So. 1028. 

79. Judgments—Clerical Error.—A_ clerical 
judgment may be corrected nunc 
any time after its original entry. 
Brown, Mo., 144 8 W. 1115. 


error in a 
pro tunc at 
—Martin v. 





80.——Equity.—A final decree in equity is as 
conclusive as a judgment in an action at law. 
—People v. Harrison, I1l., 97 N. E. 1092. 


$1.——Kes Judicata.—Judgment deciding 
questions in a former suit between the same 
parties in which an appeal was not taken from 
the decree is binding and not subject to con- 
sideration on an appeal in a subsequent suit 
between the same parties.—Crawford y. City of 
Detroit, Mich., 1385 N. W. 314. 


for Title.— 
bond for 


Tenant—bond 
who executed a 
vendee into possession, held 
failure to make pay- 
the relation of 
Robinson Co. v. 


82. Landlord and 
Where the vendor, 
title, admitted the 
that upon the vendee’s 
ments the parties assumed 
landlord and tenant.—W. L. 
Weathersby, Miss., 57 So. 985. 


83.——Notice to Quit.—Defendant’s occupancy 
of a suite of rooms in a hotel operated by the 
bankrupt corporation held insufficient to con- 
stitute him a tenant at will so as to compel 
the giving of three months’ notice to quit un- 
der the Michigan law.—Brown y. Detroit Trust 
Co., C. C. A., 193 Fed. 622. 





$4.——Premises in Common.—A landlord is 
liable for injuries caused by his failure to re- 
pair a portion of premises held in common by 


all of the tenants.—Karp y. Barton, Mo., 144 8. 
W. 2321. 

$5.——Unexpired Lease.—Where an unex- 
pired lease of a judzment debtor has been 


seized and sold, the lessor has no privilege on 
the proceeds of the sale, his privilege extend- 
ing only to the movable property on the prem- 
‘ses.—Brunner Mercantile Cv. v. Rodgin, La., 57 
So. 1004. 

86. Larcemy—Recent 
scious, exclusive, and recent 
len property warrants an inference, or raises 
u presumption of fact, that the possessor was 
guilty of the crime by which the property was 


Possession.-—The con- 
possession of ste- 


taken from its owner.—People y. Friedman, 134 
N. Y. Supp. 153. 

87. Ldeenses—Gates in Right of Way.—Per- 
sons crossing defendant’s premises and pass- 
ing through gates in a railroad right of way 
fence leading to a private crossing held li- 
censees, and not trespassers.—-Sylvester Vv. 
Grand Rapids Bookcase Co., Mich., 135 N. W. 
337. 

SS. Master and Servant —[uty -of Master.— 


to guard against 
which should 
exercising ordi- 
upon ordinary in- 
Rossiter v. Peter 
Supp. 162. 
89.——-Vice-Principal.—Master held not to 
alter obligation to furnish safe place to work 
by delegating duty to another servant.—North- 
ern Pac. Ry. Co. vy. Schoeftler, C. C. A., 193 Fed. 


627. 


An employer was only bound 
dangers inhering in the 
have been known to hbim by 
nary cure and not obvious 
spection by the employe. 
Cooper's Glue Factory, 134 N. Y. 


business 


90.—Monopeolles — Statutory Construction — 
Ky. St. See. 3915, prohibiting trusts to regulate 
prices, and section 394la, legalizing the pooling 
of farm products, must be construed together 
as prohibiting trusts to increase an article 
above the market value ov depreciate it below 
such value, and, when so construed, are consti- 
tutional.—International Harvester Co. of Amer- 
ica v. Commonwealth, Ky., 144 5S. W. 1064 
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Construction.—-The entire 
statutes directed against combina- 
monopolies should be considered to- 
ucts applied 
American 


91.——-Statutory 
series of 
tions and 
gether, and 
in considering 
Surety Co., Neb., 


former 
State v. 


detinitions in 

later acts. 
135 N. W. 365. 

Protits.—-Rents 

foreclosure 

claim, 

sale is insufficient to sat- 


and 
receiver in 


92. Mortgages—-Rents 
and profits in hands of 


action should be applied on mortgagee’s 


if amount received at 


isfy such claim.—Continental Ins. Co. v. Reeve, 
134 N. Y. Supp. 78. 
93. Municipal Corporations—A\butting Own- 


er.—An owner of property ubutting on a street 


is not liable for an injury to a pedestrian caused 


by a failure to comply with an ordinance.— 
Connolly vy. Bursch, 134 N. Y. Supp. 141. 
94..—-Independent Contractor.—A‘ city, em- 


ploying an independent contractor to construct 
a waterworks plant, held not liable for damages 
to the premises of an individual caused by the 


act of the contractor.-—Sappington y. City of 
Centralia, Mo., 144 S. W. 1112. 

95.——Nuisance.—One having no special in- 
terest cannot maintain a bill to enjoin the 
closing of a street as a public nuisance.—Peo- 
ple v. Harrison, Ill, 97 N. E. 1092. 

96. Navigable Waters—-Meander Line.—'PThe 
meander line of a channel emptying into one 
of the Great Lakes diagonally cut the north 
and south meridian lines and quarter line of 


the owner of lot 2 in section 36, thus throwing 


the accretion east of the meridian line of 3 
and in juxtaposition with lot 5 of section 31. 
Held, that the owner of lot 2 might, in ab- 


sence of proof as to the thread of the stream, 


claim the accretion.—Weston v. Dunn, Mich., 
135 N. W. 316. 
97. Negligence—Cemetery Association.—A 


cemetery 
owes no 


maintaining 
organization 


cemetery association 
grounds as a business 
duty to a licensee except to protect him from 
active negligence.—East Hill Cemetery Co. of 
Rushville v. Thompson, Ind., 97 N. E. 1036. 

98. Nuijsance—Damages.-—When a. nuisance 
is not a permanent one, damages are not meas- 
ured by the difference between the value of the 
property before the nuisance was started and its 
value afterwards.—Birmingham Ry., Light & 
Ala., 57 So. 1011. 

99. Parties—Description.—That plaintiff is 
named in the summons and complaint “as an 
administrator’ does not show that the action 
is brought in a representative capacity, where 
the cause of action stated is individual in its 
nature; the erroneous designation being reject- 
ed as surplusage.—Smiley v. Finucane, 134 N. 
Y. Supp. 59. 

100. Partnership—Holding Out.—Liability as 
a partner to a third person by holding out as 





Power Co. v. Bruce, 


such is based on the doctrine of estoppel.— 
Hamner v. Barker, Tex., 144 S. W. 1180. 
101. Partition—Usufruct.—Property burden- 


ed with a usufruct may be partitioned in kind 


subject to the usufruct.—Kaffie v. Wilson, La., 
57 So. 1001. 
102. Party Walls—Easement.—Where a par- 


ty wall is destroyed, the easement is at an end, 
in the absence of a contract for rebuilding it. 
Fewell v. Kinsella, Tex., 144 S. W. 1174. 


103. Patents—Infringement.—Where com- 





plainants’ case is not appurently complete to 
the point of reasonable certainty from any line 
of attack, a preliminary injunction should net 
be granted in an intringement suit in the al- 
sence of prior adjudication, without complete 
recognition by acquiescence equivalent to 
toppel.—Lovell-McConnell Mfg. Co. -v. Automo- 
bile Supply Mfg. Co., U. S. C. ., 193 Fed. 658. 

104. Payment—Presumption.-The law 
sumes a debt which is due and unclaimed for 
20 years to have been paid.—-Fagan v. Bach, 
Ml., 97 N. E. 1087. 


105. 


es- 


pre- 


Pleading—Construction Where the ex- 
ecution of the instrument declared on was not 
denied by defendant’s next succeeding plead- 
ing, it was admitted under Code Pub. Gen. Laws 
1904, art. 75, sec. 24, subsec. 108.—Booth v. Irv- 
ing Nat. Exch. Bank, Md., 82 Atl. 652. 

106. Principal and Agent—tUndisclosed Prin- 
cipal.—The rights of an undisclosed principal 
are subject to ciaims acquired in good fait! 
against the agent unless the person dealing 
with the agent knew or was chargeable with 
knowledge of the existence of an undisclosed 
principal.—Kent y. De Coppet, 134 N. Y. Supp. 
195. 

107. Principal and Surety— Estoppel.—Sure- 
ties who, after signing, delivered the bond tv 
the principal, held estopped to deny liability. 
though the principal failed to sign it.—Marsh 
v. Phillips, Tex., 144 S. W. 1160. 

108. Proecess—Publication.—Published sum- 
mons construed in connection with words print- 
ed after the name of defendant's attorney, stat- 
ing the date of the first and last publication. 
held to sufficiently advise defendant of the tim: 
are not property is known to the law, and none 
Boone, C. C. A., 193 Fed. 612. 

109. Property—Title.—Title may be evi- 
denced by an appropriate instrument, but no 
instrument for the conveyance of things which 
are not property is known to the law, and none 
can be contrived.—Holcombe vy. Trenton White 
City Co., N. J., 82 Atl. 618. 

110. Set-Off and Counterclaim—Recoupment 

Where an item of a bill of particulars going 
to make up the open account sued on was fo 
specific work, defendant could by recoupment 
recover damages for breach of contract for such 
specific work, as growing out of the transaction 
relied on.—Holser v. Skae, Mich., 1385 N. W. 260 

111. Specifie Performance— Mutuality.—Wher: 
a contract of sale is mutually binding, and the 
vendee would be entitled to specific perform- 
ance, the vendor has the same right.—Cole vy. 
Cole Realty Co., Mich., 135 N. W. 329. 

112. Stipulations—Consideration.—A stipla- 
tion concerning a pending cause is unlike an or- 
dinary contract, since it requires no considera- 
tion nor mutuality, and may bind those incapabl« 
of binding themselves out of court, and is sub- 
ject to the supervision of the court.—People \ 
Svring Lake Drainage and Levee Dist., Ill, 97 
N. E. 1042. 

113. Telegraph and Telephenes—Contract of 
Employment.—A telegraph company, sued b)\ 
cne who lost his contract of employment throug! 
error in transmiss‘on of message, has the bur- 
den of showing the employe might have obtain- 
ed other employment.—Robinson v. Western 
Union Telegraph Co., Mich., 135 N. W. 292. 

114. Stipulations—Specific Performance.— A 
stipulation for the payment of a certain sum en 
vendee’s failure to perform, which is in reality 
a penalty, is no obstacle to specific performance 
et snit of vendor.—Hedrick v. Firke, Mich., 135 
N. W. 319. 





115. Wills — Incompetency. — To constitute 
testamentary incapacity, it was not necessar\y 
that testatrix should be able to hold in. her 


mind, at the same time, the character of her 
property, the natural objects of her bounty, and 
the natural consequences and effect of her will. 
—wNorton v. Clark, Ill., 97 N. E. 1079. 

116. Undue Influence.—The fact that the 
party who drew a will was a beneficiary did 
not show undue influence.—Peitit v. Pettit, 134 
N. Y. Supp. 133. 
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